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66 YALE LAW JOURNAL. 

Railroads— Construction in Streets— Consent of Municipality— Pre- 
sumption of Grant— Town of Newcastle v. Lake Erie & W. R. R., 57 N. 
E. 516 (Ind.). — Action to compel a railroad company to remove its tracks 
from the streets of a municipality. Held, in this state municipalities have 
authority, under their general powers, to grant railroad companies the right 
to lay tracks longitudinally upon the streets, provided this use does not impair 
the use of the street as a highway by the general public. 

The general rule is that power to authorize the laying of tracks in streets 
must be expressly delegated to municipalities. " The usual and ordinary pow- 
ers of municipalities to regulate streets and keep them free from obstructions 
are not sufficient, it is believed, to empower them to authorize the use thereof 
for the purpose of constructing and operating thereon a steam railroad, at least 
between different towns in the state, since such powers are not to be enlarged 
by construction and were not conferred for this purpose." Dillon Mun. Corp., 
sec. 705. In Kentucky, Iowa and Indiana, this power is implied and need not 
be expressly delegated. Des Moines v. Vol. R.R., 29 Iowa 148 ; Kistner v. In- 
dianapolis, 100 Ind. 210; R.R. Co. v. Applegate & Dana (Ky.) 289 ; Wolfe v. 
R.R. Co., 15 Munroe (Ky.) 404. 

Street Railways— Additional Burden — New Use of Street — Trolley 
Line— LaCrosse City Ry. Co. y. Higbee, 83 N. W. 70 (Wis.).— Action to en- 
join defendant from cutting down an electric street railroad pole, which, having 
been erected at the outer edge of his sidewalk, he claimed imposed an addition- 
al burden. On appeal, the defendant was enjoined. 

Hobart v. Railroad Co., 27 Wis. 194, held, that a street railway, if it did 
not materially interfere with travel or ingress and egress rights of adjoining 
property owners, did not impose an additional burden on the fee of the street, 
as it was but an improved method of using the street. The defendant relied on 
Krueger v. Telephone Co., 81 N. W. 1041, which held, that telephone poles were 
an additional burden. The court distinguished these two doctrines by saying 
that the latter was a new use of the street, while the former was but a new 
mode of devoting the street to public travel, its original purpose. The poles 
were a necessary accompaniment of the electric road, and the defendant was 
therefore enjoined from cutting them down. 

Waiver of Condition by Agent — Authority of Agent — Policy of In- 
surance as Evidence of Agent's Authority — United States Life Ins. Co. 
v. Lesser, 28 Sou. Rep. 646 (Ala.). — The policy contained a provision that 
only the president, secretary and actuary of the company could make or alter 
contracts or waive forfeitures. Held, this condition was not binding on the in- 
sured unless the insurance company strictly enforced it and abided by it on 
their part, and parol testimony was admissible to show that this limitation on 
agent's authority had been removed by the ratification of acts done by the 
agent in excess of the limitation. 

This is opposed to the rule that parol testimony is not admissible to vary 
the terms of a written contract, but the court ruled that agency is a fact ; if 
the written statement expresses the fact it is binding ; if it does not, the insur- 
ance company ought not to derive the benefit of an actual extended authority 
while it takes refuge behind the barrier of a limited written one when a ques- 
tion of liability arises. This view is supported by Norton v. Insurance Co., 96 U. 
S. 234, and Wytnan v. Insurance Co., 119 N. Y. 274. The contrary view is ta- 
ken by Kyte v. Insurance, 149 Mass. 114, where it is said, " No waiver of for- 
feiture for condition broken will be effectual except the waiver is made in the 
manner prescribed in the policy." 



